

























































































“After additional and careful review, records indicate
that Coalition forces received one detainee from Jonathan
K. Idema on 3 May, 2004 at the Baghram Collection Point.
We accepted this detainee because Idema claimed the indi-
vidual was associated with the Taliban. We determined this
individual was not who Idema claimed and we released him
the first week of July. This incident prompted us to investi-
gate Idema and led to our media advisory on 4 July 2004,
which still stands.

The advisory stated, “U.S. citizen Jonathan K. Idema has
allegedly represented himself as an American government
and/or military official. The public should be aware that
Idema does not represent the American government and we
do not employ him.”

“That doesn’t mean that at the time we knew Mr. Idema’s
full track record or other things he was doing out there,”
Major Jon Siepmann said.

Embarrassed NATO military commanders also admitted
that they cooperated with his group on at least three missions,
believing it was a legitimate Special Forces anti-terror unit.

NATO peacekeepers had sent explosives experts to help Idema
during three raids in June, according to Knight Ridder News.

NATO troops said they were duped because the men wore
US military uniforms, and had provided them with bomb dis-
posal services. Since February, 2002, U.S. consular officials
in Kabul had warned newly-arrived Americans to steer clear
of Idema. Coalition authorities hung wanted posters describ-
ing him as “armed and dangerous” and “interfering with mil-
itary ops,” Newsweek reports.

A preliminary hearing was held Monday, July 19, in a for-
mal drawing room, before three judges and three prosecu-
tors, who sat on sofas. Judge Abdul Baset Bakhtiari handed
out the charges and set the trial for that Wednesday. A NYT
reporter, one of two pressmen allowed in the room, said that
Idema spoke for two hours, stating that he wanted to call
Afghan ministers, ambassadors, generals and corps comman-
ders, with whom he was working, to his trial.

Continued on page 72

Why are American citizens charged with international
crimes being tried in a foreign court, without U.S. officials
strongly insisting that due process protections must be
implemented. Especially considering the recent U.S. mili-
tary prison torture scandal.

Some of the most brilliant attorneys or judges 1 have
met, worked with, or trained under, are from Afghanistan,
Pakistan, Bangladesh, India and other parts of Asia. Many
are trained in the Western Common Law or Civil Law tra-
ditions. At this stage the question of the Judge’s compe-
tence does not raise a flag in my mind.

Afghanistan has a new constitution since January and
new guidelines are being drafted by International organi-
zations. The new criminal code has due. process protec-
tions in its language, “but the implementation is the prob-
lem, according to Tiffany.

His concerns are valid. I remember being highly
impressed with the flowery language of the U.S.S.R.
Constitution when I was studying law in Moscow and St.
Petersburg. But the application and interpretation of that
constitution was frighteningly arbitrary. The state of
Afghan’s legal system, from what Tiffany said, is not very
encouraging.

The United States has concurrent jurisdiction with
Afghanistan in this case. Generally, under International
Law, the United States allows its citizens, accused of vio-
lating laws in another country, to fry. That policy especial-
ly applies to common crimes — those crimes, such as rob-
bery or murder, which are not codified by the internation-
al community in a treaty.

Torture and hostage-taking are international crimes,
and the United States is party to the torture and hostage
treaties, among other conventions. Visa violations fit in
the category of common crimes.

If a crime has been codified under International Law, the
United States can claim concurrent jurisdiction with the
country where the incident occurred. Under the circum-
stances, Afghanistan would probably cooperate, although
the argument would certainly be made that the evidence
and witnesses are present in Afghanistan and that moving

International Law And Afghan Law

the trial to the United States would be cost-prohibitive.

Another stumbling block is that the charges include
common crimes, as well as International Criminal Law vio-
lations.

In addition, the United States jealously guards jurisdic-
tion over activities of its military or citizens when it comes
to national security. Charges of impersonating U.S. mili-
tary personnel by American citizens would probably fit
into that category.

I am not aware of any effort thus far to have Idema and
his American co-defendants repatriated to the United
States to face trial under U.S. constitutional protections.

Tiffany, planning an imminent trip to Afghanistan
believes that the United States involved officials were
instrumental in Idema’s orchestrated arrest and rush to
trial. His goal is to have Idema and his co-defendants
deported to the United States to face trial under U.S. con-
stitutional protections.

The important thing is that the United States makes
sure the Afghan legal system respects basic tenets of jus-
tice: innocent until proven guilty, and other due process
rights. Judging by the media frenzy, this will be a high pro-
file case with a global audience.

The United States and international organizations must
assure that guarantees under the International Convention
on Civil and Political Rights and the Universal Declaration
of Human Rights are respected. Afghanistan is party to
those Conventions.

The Afghans are affording more due process thus far
than the United States has afforded suspected terrorists
apprehended in Afghanistan, and held in U.S. custody. But
much is lacking—for example, the presence of attorneys
for Idema for trial. In the rush to trial, according to
Tiffany, the Afghans and U.S. officials are not allowing
enough time for a proper defense.

I warned in previous SOF articles that a U.S. policy of
arbitrary detention, ignoring due process, and trying terror
suspects in military tribunals, will come back to bite us.
Let’s hope the Idema case does not prove to be an example
of that reckless ill-thought-out policy..
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SILVER LININGS
~ [RAQ CLOUDS

BY F. ANDY MESSING JR.

BAGHDAD Irag: During a recent mortar attack on the main
U.S. compound in Baghdad, which formerly was Saddam’s
grand palace, an optimistic chief of logistics explained
how the expanding flow of $18.4 billion of U.S. aid would
produce long-term change. He also things had already
improved in the 12 months he had been there.

In an earlier interview, Ambassador John Negroponte
said correctly that, without security, the other facets of
economic, sociopolitical change could not occur.
Accordingly, these points were further amplified by his
comments that Iraq’s future must be viewed not in the
short term but “a longer view” and that there is important
traction. He saw Iraq filled with promise. The Defense
Department puts out daily reports on some 2,000 success-
ful projects based on information accumulated from civil-
ian and military sources on the ground. However, most of
the American media have diligently avoided reporting on
this plethora of good news, negatively flavoring the world-
wide impression of our efforts. Furthermore, historical
perspectives like comparisons of American efforts under
Democratic administrations in Japan, Germany and Korea
have also been avoided.

Therefore, our altruism is downplayed while the combat
mission supporting the Iraqi government is highlighted.

Day after day, these media reports on a narrow band of
dissident combatants that include outside agitators color
perceptions while affecting both our military and civilian
morale. Meanwhile, a mixed group of committed coalition
people are working hard and risking their lives to bring
Iraq from ruin to future stability and prosperity.

In the U.S. Military Hospital in Baghdad, as Medivac
helicopters fly in from Najaf, the staff works feverishly try-
ing to save a critically wounded Iraqi soldier [-] who lies
next to an American soldier from the 1st Cavalry. This
while another group of medics attend to a accidentally
burned child, as her traditionally garbed mother fingers
prayer beads beside her-bed.

In another part of the city, coalition elements work on
clean water and electricity generation, and how to rejuve-
nate cash-making oil production amidst turmoil. They are
addressing some basic infrastructure issues for the first
time since before the Iran-Iraq war. As one British consul-
tant said: “The faster we help the Iraqis, the faster they get

a better life, the faster people quit fighting.” For America,
that means the faster we get out of there.

A first lieutenant in the 10th Mountain Division, caked
in dust, said, “Our helping Iraqis makes sense.” When told
he was a long way from the West Point parade grounds, he
said: “This was what I was meant to do, help people.” This
statement, as we near 1,000 American military killed in
action, illustrates the deep seriousness, selflessness and
intent of our cause. So, while there are fainthearted, non-
Trumansque types running for the door to abandon a John
Kennedy-like noble effort, remember that the patient and
earnest helping of Iraq will prove correct even if it takes 10
years. In the short term, it may look ugly but President
Bush’s political heroism will only become evident after the
current election, as success in Iraq starts kicking in.
Admittedly, as a side benefit, this may give America access
to much needed oil to keep our economy going. This, while
radical environmentalists slam the door on development of
oil in our own Alaskan Arctic Wildlife Reserve.

Even amid our mistakes and blunders, Iraqis are becom-
ing better off, receptive and appreciative. It can be hoped
this will later be reflected in the Arab world, relieving pres-
sure on Israel.

Last, we must make atonement, in the collective, cosmic
sense, to our forefathers, our American military dead and
those almost 3 million innocents killed after we abandoned
Indochina in 1975. America must not repeat that history.
This atonement comes by helping Iraqis and as many others
as we can, people yearning to be free. Otherwise, we will be
condemned to a spiral of expanding warfare unprecedented
in human history, as “evidoers” take charge and flourish.

E Andy Messing Jr., a retired U.S. Special Forces major, is
executive director of the National Defense Council
Foundation in Alexandria. Mr. Messing has been to 27 con-
flicts, and just returned from a medical fact-finding mission to
Iraq. NDCF has provided 140 tons of medical relief to combat
areas worldwide.

Copyright ©2004 News World Communications, Inc.
Reprinted with permission of The Washington Times. This
reprint does not constitute or imply any endorsement or spon-
sorship of any product, service, company ororganization. X
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